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Dear 3ir:
Opinion No. Q

Re: Lesgaliyy of\operation of

of/ November 14,

1939, requesting the opinion\of thisg/department as

dueted befwee : ' , With
such track\ between suodl inclosed walls

t entexrs a dog pays

“"The statemsnt made under 2 above on
ths assumption thut there is going to be
an eight dog stake. The dog owners enter
their dogs by paying the entrance fee as
stated, and the dogs' names are written
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fee on eeoh such dog; if his
rst try, he gets his dollar
up for a seoond race; if he wins
, he gets $1.00.and his entry
0 the finals, or the last race
$2.00 that remains in the award
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down and put into a hat and are then drawn
out in pairs. ZEach pair that is seleoted
or 8o drawn are considered matched. From
then on the races are oarried on and it is
& prooess of elimination - the dog winning
the last race froam bdeing adle to win to the
finals, of ocourse, is the winner of the
stakes made from the entrance fees and not
paid on the successive races prior to the
final race.

*3. The dogs are judged on points on
the dog that has the most points at the end
of each race. And the one with the most

points at the end is adjudged the final win-
ner.

"¢, It is oontemplatsd that the pro-
moters and investors into the equipment,
shall oharge an sdmission fee tOo see the
races.”

0f oourse, as you are aware, bdetting on dog
races is expressly prohidited dy Article 846a, Penal
Code, 1825, whioh reads in part as follows:

"Art, 646a. Dog races, betting on;
keeping place for detting on races; oor-

porations for promotion of dog racing pro-
hibited

"Seotion 1. Hereafter it shall bde
unlawful for any persoa to bet or wagser
money or thing of value upon any 40g raoce,
or upon the result of any race, speed,
skill, or endurance oontest, of, by or bde-
tween dogs, run or to be run or held in
this State or elsewhers.

"Seotion 2. Whoever violates any pro-
vision of this Aot shall upon conviction, de
fined not less than Two Hundred ($200,00]
Dollars, nor more than Five Hundred ($500.00)
Dollarai and be imprisoned in jail not less

than thirty (30) days, nor more than ninety
(90) daya,
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"Section 3, If any person shall keep
or be in any manner interested in kseping
any premises, dulldling, room or plass for
the purpose of deing used as a place to bdet
or wager upon dog races or ocontests of speed,
skill or sndurance of, dy or between dogs,
or to ksep or to exhidit for the purpose of
gaming any such premises, bullding, room or
place whatsoever, or as a place where pecple
resort to gamble, bet Or wager upon any suoch
dog race or conteat, he shall upon eonviotion
bs oonfined in the penitentiary not less than
two (2) nor more than four (4) years., Any
premises, dbuilding, room or place shall be
oonsidered as used for gaming or to gamble
with or for betting or wagering if any money
or anything of value is bet on such dog
race or contest or if the same is resorted
to for the purpose of gaming or betting upon
any suoh dog race or contest,

"Seotion 4, * * *

"Seotion B, It shall be the duty of
all peace officers to arrest with or without
a warrent any and sll persons violating any
provisions of this Aot, whenever such viola-
tion shall be within the view or knowledge
of such peacs offiocer,

"Seotion 6, * * *n

We aleso call your attention to Seotion 4 of
Artiole 646a, Penal Code, prohibiting the establiah-
ment of corporations for the operation of 4og raoces:

"Seotion 4. Ro oorporation, private
or otherwise, may be organized, formeqd,
chartered or authorized to do bdusiness in
this State whioh has for 1te purposs dir-
ectly or remotely, the operation or running
of dog races, or contests of speed, skill or
enduranoce of, by or between dogs, or the
maintenance, furnishing, leasing or renting
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of a track, place, snclosure, unenclosure,
roon, buil&lnc or oombination of either
where dog races or contests of speed, skill
or enduranocs of, by or betwesen dogs are, or
may be held, run, raced or exhidbited.

"The oharter or permit of any ocorpora-
tion sow dolng bdusiness in this State, may
be forfeited, under the provisions of law
governing the forfeiture of corporate char-
ters in this State, for any or all of the
grounds herein specified and set forth in
this seotion.™

However, we 40 not believe that the operation
of dog races by individuals, & partnership or other dusi-
ness organization (with the exseption of a corporation)
is malum in se, nor 1is the operaticn of such business
prohibited by statute. In All Texas Raoing Assooclation,
et al, v, State, by Shook, Criminal Distriot Attorney
(CCA, 1935), 82 Sw (24) 151, Afrfirmed 128 Texas 384,

97 Sw (24) 669, rehearing overruled, 128 Texas 384,
100 SW (24) 348, the Court of Civil Appeals said;

a4 4 i; not an brronao under the laws

ace where Jo
TAaCeS are run upon | Tesult
of such races is done er the pari mutuel

systen." (Undersooring ours.)

B

(In so far as betting 1a ooncerned, this case was decided

in 19?5 before the passage of Artiole 648a, Penal Code,
1837.

Again the eourt seid,

*And, sinoce runni dog raoes and
betting on them Ls not unIa\‘f?uI, Lho
keopi of premiges for that purpose
Ts no% for that Teason, tuS}eof 10 be
enjolned as a pudbil

0 nuisance, (Under-
sooring ours.)

une » %

"The maintenance of a

dog raoce traok
is not a nulsance per 8ss, Whether 1t is

a nulsance depends upon the faots of each
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3480, VWhere, as here, the place was con-
duoted in an orderly manner and without in-
Jury to the rights of othar!. it 1s not a
nuisance., (Citing authorities.)" (Paren-
thoti:al insertion ours.) (Undersooring
ours.

Quoting from the language adopted by the Suprems
Court in the same casze (97 SW Zd? 889 at page 671):

"We fully recognize the proposition
that the Legislature may oreate a common
nuisance, and provide for its adbatensnt by
injunotion, dbut, as shown adove, Artioles
4664 to 4068 do not make dog racing on pre-
mises such as here involved & nuisance.
{Onderscoring ours.)

Consequently, you are respeoctfully advised, and
it 1s the opinion of this department that the mere opera-
tion of a dog race track is not in itself a nuisance per se,
gnd has not been made unlawful dy the penal laws of this
tate,

However, by this we 40 not mean to place the stamp
of approval on the entire soheme set forth in your letter,
On the ocontrary, we belisve that in 80 far as the dog-owner
partioipants are eoncerned, their aotivities fall squarely
within the condemnation of Artiocle 648a, Penal Code, supra,
a8 unlawful betting or wagering money on the results of a dog
race.

In Stearns vs. State, {Texas Supreme Court) 21 Tex,
692, Mr. Justioe Roberts set forth the followlng oft quoted
definitions:

"A game is & trial of skill, or of
ohance, or of sikill and ohance, detween two
or more oontending parties, according to
some rule by which each one may sucoceed or
fail in the trial; * * *,

"Betting upon a gams is the mutual
agreemant and tender of a gift of somsthing
valuadble, which is to delong to the one or
other of the contending parties, according
to the result of such trial,
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"The ordinary rules of the game Swhoro
there are no spscial rules stipulated) oon-
stitute the terms of the agrssment, and define
the oontingenoy upon which one or the other

is to regeive the gift, The staking of money
or other property, is an ostensidles adoption
or sanotion of suoh augreement, and also a oon-
ditional tender. Yhen the trial is aoccon-
Plished the result tells who {s the winner.,”

Ses also Long ves. The State, B2 Tex, Crinm.,
194, 2 8. W, 541, 58 Am. Rep, 833,

Ex parte walsh, B9 Tex, Crim., 489, 129
8. W. 118,

We believe the case of Laber va, Dibrell (C.C.A. -
1919) 216 S. W. 477, is asnalagous to the situation present-
~ed in your letter. In that case an agrsement was entered
into betwsen the parties to run a horse race, the owner of
the fastest horse gets the stakes and if either failed or
refused to race the other sould get the stakes, and the
oourt struok down the agreemsnt as illegal betting on a
horse race prohidbited dy Aprticle 578, Penal Code, 1911,

The court said:;

"The contention that the evidence failed
to show that the money would bde won dy the
fastest horse is utterly without foundation,
Man 4o not usually g:t up nonoz on the proposi-
tion that the slow horse should take the money,
but, if this were the case it would not alter

the fact that the money was_to change hands at
the end of a speed contest, and donsequent

"It may bs, as stated by appellant, that
'horse racing is the sport of kings', but it
is one of the sports of thoss deslectadble per-
sonages, when accompanied with gambling, whioh,
liks many others of their doudbtful, if not
eriminal, pastimes, has been branded by the
laws of civilization with disapproval and oon-
demnation,"
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We have ruled that in 80 far as the dog-owner
partioipants are oonoerned their aotivities are within
the prohibition of Artiole 648a of the Penal Code., In
80 far as the operators of the 4o0g raoe traock are oon-
cerned, we call your attention %o Seotion 3 of Airticle
646a, “enal Code, supra, which by $ts teras applies to
the keeping of premises for the purpose of being used as
a place to bet or wager upon dog races.

hs also call your attention to Article 652a of
the Penal Code, 1925, which reads in part as follows:

"Seoction 1. Any person who takes or ao-
cepts or places for another a det or wager of
money or anything of value on a horse race,
dog race, automobile race, motoroycle race or
any other race of any klnﬁ whatsoever, foot-
ball game, baseball game, athletioc contest or
sports event of whatsoever kind or character;
or any person who offers to take or accept or
place for another any such bet or wager; or any
person who as an agent, servant or eaployee
or otherwise, aids or encourages another to
take or accept or place any suoh det or wager;
or any person who directly or indireectly au-
thorizes, aids or encourages any agent, ser-
vant or employee or other person to take or
accédpt or place or transmit any such bet or
wager shall be guilty of book making and upon
conviotion be punished by confinement in the
State Penitentiary for any term of years not
less than one (1) nor more than five (5} or
by confinexnent in the county Jail for not less
than ten {10} days nor more than one (1) year
and by a fine of not less than One Hundred
($100,00) Dollars nor more than One Thousand
($1,000,00}) Dollars.

n5e0. 4. Any owner, agsnt, lessor or
lessee of any real or personal property who
shall inowingly use or Ikmowingly permit such
property to be used in conneotion with bdook
maxking, as such term is herein defdned, shall
be guilty of a felony and upon ocoaviotion shall

be punished as set forth under Seotion 1 of
this Aot.

*Seo, 6. Any room, place, dbuilding, struce
ture or property or the furniture, fixtures or

paraphernalia of whatscever kind or character
uaed in connsction with tha offenas of haok



Honoradle B. Jay Jaokson, Page 8

making or pursuing the business of book mak-
ing, as defined in this Act, are heredy ds-
¢lared to be pudlic nuisances. Whenever the
distriet attorney, oriminal district attor-
ney, ocounty attoruney or Attorney General has
rolinblo information thut such a nuisance
exi{sts he shall file a suit in the nams of
the State in the county whsre the nuisance
is alleged to exist to adate such nuisance.
If Judgment de in favor of the State, then
Judgment shall be rendered adating said nui-
sance and enjoining the defendant or defen-
dants from mainteining the same and ordering
the sald premises to be ¢losed for one year
from date of said judgment, unless the defen-
dants in said suit or the owner, tenant or
lesses of said property, make bond payadble
to the State at the county seat of the oounty
whers such nuisance is alleged to exist in
the psnal sum of not less than One Thaumand
($1,000.00) Dollars nor more than Five Thou-
sand ($5,000.00) Doliars with good and suffi-
clent sureties to be approved by the judgs
trying the case conditioned that the acts
prohibited in this law shall not de done or
permitted to be done in or upon said premises
or the terms of the injunotion violated, On
the violation of any condition of such bond
or injunotion the whole sum may be recovered
as a penalty in the name and for the State
in the county where such oonditions are vio-
lated, all such suits to bs brought dy the
distriot attorney, oriminal distriot attor-
ney, ocounty attorney of such county, or the
Attorney General of Texas.”

Consequently, you are respectfully acvised and
it is the opinion of this department that the dog race
plan set forth in your letter falls squarely within the
corners of Artiocle &48a 9of the Penal Code, 1925, and is
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prohidited by that artiole.

Yours very truly

ATTORNEY CENERAL OF TEXAS

(p)

Aalter R. Kooh
Assistant

By

{s)

James D, Smullen

By

JDS: 1N

APPROVED: Nov, 29, 1939
Cerald C. Mann (s

ATTCHKNEY GENERAL OF TEXAS ATPROVED

OPINION
COMMITTEE
B8Y B.W.B
CHATRMAN



